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Energy NL

Energy NL was founded in 1977 to represent the supply and service sector of the energy
industry. Today, Energy NL represents over 500 member organizations worldwide which
are involved in, or benefit from, the energy industry of Newfoundland and Labrador.
Energy NL members are a diverse representation of businesses involved in a range of
activities related to both renewable and non-renewable energy development, construction,
and operations. This includes, but is not limited to, areas such as direct offshore and
onshore supply; health and safety equipment and training; engineering solutions and
fabricators; law firms and human resource agencies.

Energy NL would like to take this opportunity to provide feedback to the Competition
Bureau on changes to the Competition Act by Bill C-59. While Energy NL understands that
the Bureau cannot alter the text of the Bill, we are pleased that it is committed to offering
enforcement guidance in consultation with Canadians to ensure transparency and
predictability. We hope that this consultation will assist the Bureau in developing clearly
defined guidelines that mitigate the lack of clarity introduced by the Bill. The submission
from Energy NL will focus on Bill C-59’s impact to the Canadian energy sector, specifically
the limitations of, and complications imposed by the greenwashing law.

Introduction

In September 2024, Energy NL made an initial submission in response to changes to the
Competition Act by Bill C-59. The so-called greenwashing law, relating to representations
made about environmental benefits of businesses and business activities, changes the
deceptive marketing practices provisions of the Competition Act, and reads as follows:

74.01 (1) A person engages in reviewable conduct who, for the purpose of promoting,
directly or indirectly, the supply or use of a product or for the purpose of promoting,
directly or indirectly, any business interest, by any means whatever,(b.2) makes a
representation to the public with respect to the benefits of a business or business activity
for protecting or restoring the environment or mitigating the environmental and
ecological causes or effects of climate change that is not based on adequate and proper
substantiation in accordance with internationally recognized methodology, the proof of
which lies on the person making the representation;

In its previous submission, Energy NL:

» Recommended that the energy industry be provided clarity on the terms “adequate
and proper substantiation” and “internationally recognized methodology” as the
terminology was causing confusion.



» Recommended that the Competition Bureau consider Canadian standards which
currently meet or exceed international standards.

» Recommended that, in order to avoid frivolous and vexatious challenges, all
stakeholders should be held to the same standard.

» Expressed concern that fear of violating the law may prevent investment by the
energy sector.

o Energy NL believes that proponents of offshore projects in Newfoundland
and Labrador have a right to inform investors of positive, differentiating
attributes.

» Expressed concern that the current approach and ambiguity may leave consumers
less informed should companies not report their environmental sustainability
efforts and ESG practices.

Since its initial submission, Energy NL is pleased to acknowledge that further context has
been provided by the Competition Bureau, specifically definitions of previously undefined
key terms. However, the content of these definitions gives cause for concern, as does the
fear that frivolous and vexatious challenges could still be brought against industry
stakeholders, that this law will deter investment in offshore projects in Newfoundland and
Labrador, and that consumers will be uninformed about environmental sustainability
efforts within the industry.

Response to “Civil provisions of the Act that are relevant to environmental claims”

Energy NL is pleased to see that new definitions of key concepts have been provided by the
Competition Bureau since its initial submission. However, while these will hopefully better
inform industry stakeholders of the consequences of this law, there are nevertheless
serious concerns about the implications of the new definitions. Energy NL has highlighted
three specific definitions below:

» Adequate and proper: “It remains to be seen how the courts will interpret the term in
the context of this provision. In the Bureau’s view, businesses should choose
substantiation that is suitable, appropriate and relevant to the claim, and sufficiently
rigorous to establish the claim in question. Often, this will require substantiation that
is scientific in nature. Third party verification will be required in circumstances where
it is called for by the internationally recognized methodology relied upon for adequate
and proper substantiation.”

Energy NL considers it a significant risk to our members that “it remains to be seen how
the courts will interpret” the definition of adequate and proper substantiation. The
uncertainty created around this vague language could mean that excessive resources are



spent on over-substantiating claims. This substantiation, which is recommended to be
“rigorous” and “scientific in nature” will be costly and timely, especially when introducing
external experts hired for third-party verification. Rather than burdening businesses,
particularly smaller organizations, with the legal and financial burden of directionless
substantiation, Energy NL requests that the Bureau more clearly define the expectations set
about by these requirements; the Bureau may wish to develop a guidance document that
more clearly sets out what the standards are and pause implementation until further
clarity is available to businesses. Energy NL also requests that the Commissioner will be
reasonable towards the expectation of adequate and proper substantiation.

» Substantiation: Establishing by proof or competent evidence. While substantiation
does not necessarily involve testing in a lab, businesses should ensure that the
methodology selected is suitable for the claim, having regard to all the relevant
circumstances.

Once again, Energy NL is primarily concerned about the vague nature of this language. By
not providing clear guidance on a methodology’s “suitability” in relation to a claim,
operators could run into legal challenges in trying to comply with the law. They may also
face higher compliance costs in trying to overcompensate with excessive evidence to make
up for the unclear guidance. Moreover, this approach leaves too much room for

interpretation and could be the basis for frivolous or vexations complaints.

» Internationally recognized: The Bureau will likely consider a methodology to be
internationally recognized if it is recognized in two or more countries. Further, the
Bureau is of the view that the Act does not necessarily require that the methodology be
recognized by the governments of two or more countries.

Energy NL has concerns about this definition as it may be confusing for businesses and
overly complicated to put into practice, specifically in the oil and gas sector. Using terms
such as “likely” and “does not necessarily require” adds to the uncertainty of these
definitions and their applicability. No clarity has really been provided, which may lead to a
further paralysis of action by industry to the detriment of the national economy.

Energy NL recommends that the Competition Bureau consult with regulatory authorities
and certifying authorities in Canada to determine the applicability of approaches already in
practice in Canada to help set the appropriate standards in accordance with the Act. Should
no Canadian standard be applicable, Energy NL recommends that the Competition Bureau
clarify if a two or more country standard is applicable and what the countries are.



Response to the Competition Bureau’s Frequently Asked Questions

In a series of Frequently Asked Questions released on December 23, 2024, the Competition
Bureau sought to clarify the new provisions and reassure businesses about the impact.
Energy NL notes several areas of concern and potential confusion within these FAQs from
the selection below:

» 3. Do businesses have to prove that their environmental claims are not false or
misleading?
No. Businesses never have to prove that their environmental claims are not false or
misleading. However, for certain kinds of environmental claims, they have to be able to
back their claims up.

Energy NL notes that this language is confusing. To state that businesses “never” have to
prove that claims are not false, only to clarify that certain kinds of claims (unspecified) will
need to be backed up, is contradictory. Businesses cannot be certain what this language
means as it provides no clear direction. Energy NL suggests that better wording from the
Bureau might be "usually"” or "rarely”, to avoid misleading businesses.

» 4. Will my business be held responsible under the new provisions for a
representation made before the new provisions became law?
The Bureau will not seek to hold anyone liable for a breach of the new provisions of the
Act before they came into force. However, businesses can be held responsible for an
environmental claim that was made before the new provisions became law, where the
claim was materially false or misleading contrary to paragraph 74.01(1)(a) of the Act,
or a performance claim not based on adequate and proper testing, contrary to
paragraph 74.01(1)(b) of the Act.

Once again, this response is contradictory; while the Bureau will not retroactively enforce
the new provisions themselves, businesses are still accountable for claims made prior to
the law's implementation if they are found to be materially false or not properly tested,
which is a reasonable concern to have when navigating the transition to new legal
requirements. The tone of the response implies that businesses can be reassured. However,
the contradictory nature of this answer proves that the concern behind the question is
clearly warranted.

» 6. Do the provisions of the Act prevent my business from telling consumers
about what it is doing to improve its environmental performance?
No. The Act requires that all environmental claims be true, and requires that certain
environmental claims about products be based on adequate and proper testing. It also
requires that certain environmental claims about a business or its activity be
adequately and properly substantiated before they are made.



Energy NL notes that this response unfortunately does not answer the presented question.
The question is not about the requirements, but rather about the impact. If the impact of
the provisions means that substantiation is not accessible or feasible by all businesses, then
clearly the provisions are preventative. The word “certain” requires explanation and doing
so would provide much clarity.

» 13. The new provisions of the Act require that my business have substantiation
for certain environmental claims. Do I have to make that information publicly
available?

No. The new provisions of the Act do not require anyone making an environmental
claim to make the supporting information available to the public. However, many
businesses may prefer to make this information publicly available so that consumers
can feel more confident in the environmental claims of the business.

Energy NL would like to remind the Bureau that currently sharing any environmental
claims puts businesses, particularly those in the oil and gas sector, at risk of frivolous and
vexatious challenges from private parties. While businesses would certainly prefer to make
this information available to better inform the public, at this point in time, businesses
believe it would not be prudent to do so.

» 15. Can my business rely on a standard or methodology set by industry to
support its claims?
The Act requires that certain environmental claims be substantiated in accordance
with an internationally recognized methodology. It does not say that the methodology
cannot be developed by an industry. However, the Act expressly provides that the
substantiation must be adequate and proper.

Energy NL requests that the Bureau clarify the process for a methodology to be recognized.
Once again, Energy NL hopes to see further clarification over the definition of ‘adequate
and proper’ substantiation to guide the development or application of methodologies and
recommends the Competition Bureau consult with regulators and certifying authorities in
Canada.

» 17. In order to comply with the obligation to substantiate certain environmental
claims with an adequate and proper internationally recognized methodology,
does my business need to choose the best methodology available?

The Act does not expressly state that the internationally recognized methodology used
to substantiate a claim must be the best methodology available. However, businesses
are encouraged to base their substantiation on an internationally recognized
methodology that is reputable and robust. Not only will the substantiation more likely
be adequate and proper, but it is also less likely to raise concerns under the provision



of the Act that prohibits making materially false or misleading representations to the
public.

Once again, Energy NL requests that the Bureau clarify the process of selecting a ‘reputable
and robust’ methodology. The lack of clarity on this matter is extremely concerning, and
points to the challenges that will arise when businesses try to follow the law.

18. Does the methodology used to substantiate a claim need to be appropriate
for the Canadian context?

Yes. In order to comply with the new provisions, a business would need to demonstrate
that a particular internationally recognized methodology used to substantiate its
claims is adequate and proper in the circumstances, including with regard to the
Canadian context as appropriate, such as the geography and climate.

This response is unclear and does not provide any certainty to businesses. Energy NL again
encourages the Competition Bureau to consult and determine appropriate Canadian
standards, or other defined standards.

21. My business already complies with a methodology required or endorsed by
Canadian governmental programs for certain environmental claims. Is that
good enough?

The Bureau starts with the assumption that methodologies required or recommended
by government programs in Canada for the substantiation of environmental claims
are consistent with internationally recognized methodologies. However, businesses
should exercise due diligence to ensure that the methodology is internationally
recognized. Businesses should also remember that for the methodology to be adequate
and proper, it needs to be suitable for the claim, having regard to all of the
circumstances.

Energy NL suggests that if a business is using a methodology required or recommended by
government programs in Canada for the substantiation of environmental claims, that this
methodology be considered appropriate. A scenario such as this demonstrates the
complicated, convoluted and circumlocutions process created by these amendments.

23. What do I do if ] want to make a claim regarding a new technology, but there
is no internationally recognized methodology to support the claim my business
wants to make?

At its simplest, a methodology is a procedure used to determine something, such as
whether a new green technology actually has the claimed effect. If there is no
methodology for testing the exact claim, the advertiser may be able to rely on
internationally recognized methodologies that together can create substantiation for
the claim, or that are used for substantiating similar claims. Of course, if the business
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concludes that there is no way to substantiate its claim, it should avoid making that
claim, and instead make claims that it can back up. If an internationally recognized
methodology is subsequently developed that is directly relevant to the claim, the
business would be wise to substantiate the claim using that new methodology, so as to
ensure continued compliance with the law.

Energy NL strongly believes that Canadian businesses have the right to innovate and
differentiate themselves on the global stage. This includes developing an at-home
methodology that is recognized by the Canadian government as being adequate and proper.
If Canadian technology is ahead of the curve, businesses should be encouraged to lead the
turning tide, rather than rely on other countries who are still catching up to develop their
own methodologies that align with our own. This question and answer highlights exactly
how these amendments will dampen technological advancement in Canada.

25. Will the Bureau hold small businesses to the same standards as large well-
resourced enterprises when it comes to demonstrating adequate and proper
substantiation for their claims?

In the context of performance claims under paragraph 74.01(1)(b), courts have
indicated that testing is required regardless of the size of the business making the
claim. This is because consumers assume that a business’ claim is based on adequate
and proper testing regardless of whether the business is large or small. The Bureau is
of the view that this will apply equally to claims that must be substantiated.

While Energy NL believes in treating all companies equally, it recommends that the Bureau
look more closely at this issue. Abiding by international methodologies will be expensive
and timely for Canadian small businesses and startups. Of immediate concern within our
own membership, Energy NL fears that small and medium enterprises in Newfoundland
and Labrador’s energy sector will find these provisions to be prohibitive to ESG reporting,
limiting their ability to differentiate and compete in the international market. Moreover,
establishing defined Canadian standards are likely to be easier to abide by for Canadian
companies.

Promoting Canadian Oil and Gas during a period of economic uncertainty

During such a critically uncertain time for both economic and energy security, Canada
should be focused on driving up overall investment in the oil and gas sector, rather than
driving it away. The lingering threat of U.S. tariffs has made it clear that Canada must find
new and diverse markets and prioritize a degree of self-sufficiency. This, in large part,
depends on the ease and ability for businesses to invest and operate in Canada—something
that the greenwashing provisions threaten.



A key differentiator in Newfoundland and Labrador’s energy sector is its lower-carbon oil;
this is a valuable asset that is desired internationally. Our province’s lower-carbon oil is a
proven environmental benefit. Therefore, it is true to state that Newfoundland and
Labrador’s oil is lower carbon. However, at this time, we do not know if the evidence of this
statement is valid under the amendments. This is a fundamental flaw with the new
guidelines: that businesses could be punished for stating something that is true. Energy NL
urges the Bureau to pause the implementation of this law until this is resolved.

Conclusion

Energy NL fundamentally takes issue with the impact of this law, through which companies
can violate the Competition Act even if their representations are true. This impact does not
align with the intent of the law, which is to avoid misleading the public so they can make
informed decisions as consumers. Energy NL challenges the logic of this law, particularly
noting the complexity in substantiating claims under various undefined internationally
recognized methodologies simultaneously.

Energy NL shares the concern that abiding by the Bureau’s current definition of
internationally recognized methodologies could be expensive, timely, and generally
prohibitive to small businesses and startups in Newfoundland and Labrador’s energy
sector.

Energy NL urges the Competition Bureau to prioritize economic security and stability when
implementing this law, for the benefit of Canadian business owners and consumers alike.
Limiting the energy sector’s ability to reference ongoing environmental and sustainability
efforts is not only a violation of free speech, but also a targeted attack on one of the
country’s most valuable natural resources during a time of immense political uncertainty.

Promoting lower-carbon oil is not a crime; it is a solution.



